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ALJ/MCK/tcg Mailed 2/23/2001

Decision 01-02-067  February 22, 2001

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation into the Operations and Practices of
Qwest Communications Corporation, et al.
Concerning Compliance with Statutes,
Commission Decisions, and Other Requirements
Applicable to the Utility’s Installation of Facilities
in California for Providing Telecommunications
Service.

Investigation 00-03-001
(Filed March 2, 2000)

ORDER EXTENDING STATUTORY DEADLINE

Public Utilities Code Section 1701.2(d) provides that adjudicatory cases

such as this investigation shall be resolved within 12 months after they are

initiated, unless the Commission makes findings why that deadline cannot be

met and issues an order extending the 12-month deadline.  In this proceeding,

the 12-month deadline for resolving the investigation is March 2, 2001.

At the first prehearing conference (PHC) in this matter, which was held on

May 4, 2000, counsel for the Commission’s Consumer Services Division (CSD)

stated that CSD would be unable to develop its case on the merits, or to evaluate

any settlement proposals, without the assistance of an expert archaeologist.  CSD

also stated that it did not expect to able to enter into a contract for the services of

an archaeologist until after the beginning of the new fiscal year, on July 1, 2000.

At the second PHC, which was held on January 24, 2001, CSD indicated that it

was not until December 2000 that it secured authorization for the services of its

archaeologist, Dr. Terry Jones.  (PHC Transcript, p. 38-39.)  CSD also stated that
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Dr. Jones was still conducting his preliminary assessment of the scope of the

work.

During the January 24 PHC, counsel for CSD and Qwest Communications

Corporation (Qwest) disagreed on the scope of Dr. Jones’s work.  CSD believes

that it is charged with investigating all of the construction work undertaken by

Qwest from the Fall of 1997 until the stop-work order issued by the Commission

on December 16, 1999.  Qwest, on the other hand, believes that the investigation

contemplated by the Order Instituting Investigation is limited to the construction

(and trenching) work undertaken by Qwest in the City of San Jose, San Luis

Obispo County and possibly the City of Los Angeles.  Both parties agreed,

however, that a threshold issue in the event hearings are held is whether CSD

has the burden of proving that the work at issue took place under the certificate

of public convenience and necessity (CPCN) acquired pursuant to Qwest’s

merger with LCI International Telecom Corp. (which contained CEQA

conditions that Qwest’s work in the City of San Jose and San Luis Obispo County

did not comply with)1, or whether it should be presumed that the construction

work took place under CPCNs granted to Qwest’s predecessor, SB Telecom,

which contained no CEQA conditions that Qwest is alleged to have violated.

After further discussion at the January 24 PHC, both CSD and Qwest

agreed with the assigned Administrative Law Judge (ALJ) that it was

appropriate for them to take about two months to conduct additional discovery

and to attempt to resolve their differences over the scope of the proceeding, and

then to submit detailed status reports with suggestions about how to proceed.

                                             
1 LCI International Telecom Corp. was granted its CPCN in Decision 97-09-110.
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(Id. at 63-68.)  Pursuant to the ALJ’s oral ruling, the status reports are due on

March 15, 2001.

Thus, the 12-month deadline set forth in Pub. Util. Code § 1701.2(d) cannot

be met in this case because (1) CSD was unable to engage the services of an

archaeologist until December 2000, (2) CSD is still working on its initial

assessment of the case, and (3) the parties need more time to conduct additional

discovery, to attempt to resolve their differences over the scope of the

proceeding, and to explore whether settlement is possible.

In light of these developments, the Commission clearly does not have

sufficient information at this time to set a new schedule or deadline for this

proceeding.  Once the status reports have been submitted and any necessary

additional PHC(s) have been held, the assigned ALJ should set a new schedule

for completion of this proceeding.

Under Rule 77.7(f)(4) of the Commission’s Rules of Practice and Procedure,

the Commission may waive the otherwise-applicable 30-day period for public

review and comment on a decision that extends the 12-month deadline set forth

in Pub. Util. Code § 1701.2(d).  Under the circumstances of this case, it is

appropriate to waive the 30-day period for public review and comment.

Findings of Fact
1. This proceeding was initiated on March 2, 2000.

2. The 12-month statutory deadline would be March 2, 2001, unless this date

is extended pursuant to Pub. Util. Code § 1701.2(d).

3. CSD did not obtain the necessary authorizations to engage its expert

archaeologist, Dr. Terry Jones, until December of 2000.

4. The parties agree that in view of the fact that Dr. Jones was hired only

recently, and the fact that they have significant differences over the scope of the
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proceeding and which party has the burden of proof on certain issues, they need

until at least March 15, 2001 to work on resolving these issues.

5. In light of the agreement summarized in Finding of Fact 4, it is appropriate

to extend the deadline set forth in Pub. Util. Code § 1701.2(d).

Conclusion of Law
The 12-month statutory deadline imposed by Pub. Util. Code

Section 1701.2(d) cannot be met, and therefore should be extended until this

proceeding is resolved.

O R D E R

IT IS ORDERED that the 12-month statutory deadline in this proceeding,

March 2, 2001, is extended until further order.

This order is effective today.

Dated February 22, 2001, at San Francisco, California.

LORETTA M. LYNCH
 President
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